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APPELLEE’S STATEMENT OF QUESTIONS 

PRESENTED 

In the opinion of the appellee the questions presented 
are: 

1. In an action for the recovery of money, the com- 
plaint being grounded upon “money payable”, and the 
defendant being in default for want of an appearance and 
answer, is the default and judgment properly entered by 
the clerk, as upon a case for the recovery of a “sum 
certain’’, as prescribed by Rule 55(b)!, F. R. C. P., or 
should default and judgment be entered by the court, as 
upon a case where it is required, among other things, to 
take proof of the amount of damage, as provided by Rule 
55(b)2. 

2. Upon the showing made by the defendant, is the 
trial court in error in declining to set aside the default, 
pursuant to Rule 55(c), F. R. C. P. 
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BRIEF FOR APPELLEE 


SUMMARY OF THE ARGUMENT 

1. Plaintiff seeks the recovery of $5,400.00. Accord¬ 
ing to the averments of the complaint the amount is cer¬ 
tain, liquidated and was paid to the defendant. Accord¬ 
ingly, the amount claimed is a sum certain and the Clerk 
properly entered judgment because of defendant’s default 
as prescribed by Rule 55 (b) (1) of the Federal Rules 
of Civil Procedure. 
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2. It is only in all other cases that Rule 55 (b) (2) 
is invoked and in view of the application of Sec. 55 (b) 
(1), the latter section has no application. 

3. Sec. 55(c) provides that the court may set aside 
entry of default as well as a judgment entered by de¬ 
fault, for good cause shown. The defendant did not 
make such a showing as would entitle him to the benefit 
of this rule. 

ARGUMENT 

The Complaint Being for a Sum Certain, and the De¬ 
fendant Being in Default, the Clerk Properly Entered 
Default and Judgment Pursuant to Sec. 55 (b) (1), 
Federal Rules of Civil Procedure. 

An examination of the complaint (JA 4 & 5) discloses 
that the subject matter of the suit is the sale of real 
estate. Pursuant to a contract between defendant Drais- 
ner and another, which contract was thereafter assigned 
by the defendant Draisner to this plaintiff, the plaintiff 
paid to the defendant Draisner, as consideration, the sum 
of $5,400.00. (paragraph 4 of complaint). The complaint 
then charges that prior to the transaction related above, 
and for the purpose of inducing the plaintiff to enter 
into the transaction, the defendant made certain repre¬ 
sentations as to the quality of the property which proved 
to be false (paragraph 5 of the complaint). The com¬ 
plaint further charges defendant’s knowledge of the con¬ 
dition of the property and finally seeks the recovery of 
the amount of money paid, to-wit: $5,400.00. 

It will be observed that this is not a case where the 
plaintiff retains the real estate and then sues to recover 
damages arising out of the alleged representations. It 
is conceded that in such case the plaintiff would be en¬ 
titled to recover the difference between the value of the 
property and the contract price, and it is further con- 
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ceded that in such case the amount claimed would be 
unliquidated and the court, though justified in entering 
default, would be required, before entering judgment, to 
ascertain the amount of damages as prescribed by Rule 
55 (b) (2). 

That is not this case. Here, because of the false rep¬ 
resentations, there is wanting a meeting of minds re¬ 
quired of a valid contract, and therefore, the considera¬ 
tion has failed. The plaintiff was therefore entitled to 
recover the consideration. The amount of consideration 
paid being fixed and certain, the provisions of Rule 55 
(b) (1) were properly applicable. 

The Rule Requiring Ascertainment of Damages in Case 
of Default Has no Application Here. 

A case decided by this court in which Rule 55 (b) (2) 
would be applicable as to damages is Baber v. Baessell, 
66 App. D.C. 226, 85 Fed. 2nd, 725. Although in that 
case there is not the question of a default, nevertheless, 
the rule of damages, in unliquidated claims, was stated 
and had there been a default in that case, Rule 55 (b) (2) 
would have been properly applicable. See also Mercantile 
Trust Company v. Hensey, 27 App. D.C. 210, 27 Sup. 
Ct. 535, 205 U.S. 298, 51 Law. Ed. 811, and Harten v. 
Loffler, 29 App. D.C. 490, 29 Sup. Ct. 351, 212 U.S. 397, 
53 Law Ed. 568. 

Examples of cases decided in the Courts of the Dis¬ 
trict of Columbia which would properly, had they in¬ 
volved matters of default, come under Rule 55 (b) (1), 
are Owen v. Schwartz, 85 U.S. App. D.C. 302, 177 Fed. 2d 
641; Goldsten v. BurJca, DC Mun. App. 43 At. 2nd 712 
and Draisner v. Schlosberg, D.C. Mun. App. 57 Atl. 2d. 
202. In each of the foregoing cases recovery was had 
of the consideration paid in the transaction, the consid¬ 
eration having failed by reason of the misrepresentation 
of the defendant. 


4 


Defendant Has Not Made Such Showing as Entitles Him 
to Invoke Sec. 55 (c) of the Federal Rules of Civil 
Procedure. 

There is no dispute that the defendant is in default 
(J.A. 11). 

And there is no denial that defendant, in addition to 
receiving process, had notice of the pending proceedings. 
(J.A. 25-37). Apparently, appellant concedes that the 
setting aside of an entry of default, or of a judgment, 
as prescribed by Rule 55 (c), rests in the discretion of 
the court. However, he contends that this discretion was 
abused. Rut abuse is not clearly shown. The real ques¬ 
tion in the case is the enforcement of the rule for the 
purpose of assuring the orderly conduct and disposition 
of cases. 

It is submitted that the provisions of Rule 55 were 
properly applied in this case; that the default and judg¬ 
ment were properly entered and that the court did not 
abuse its discretion in declining to set aside the default 
or judgment and that, therefore, the judgment of the 
lower court should be affirmed. 

Respectfully submitted, 

Jacob N. Halper 
Samuel B. Block 

1511 K Street, N. W. 

Washington, D. C. 

Attorneys for Appellee 




